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OZET

Giliniimliz Miisliiman devletlerde isimleri farkli olsa da miras¢ vasiyet ve
Islam hukukuyla ilintili diger hiikiimleri ihtiva eden medeni kanunlar bulunmaktadir.
Bu kanunlar kimi devletlerde ‘aile hiikiimleri’ olarak adlandirirken Irak devletinde
oldugu gibi kimi devletlerde ‘ahval-i sahsiye’ olarak isimlendirilmektedir. Irak’ta
ahval-i sahsiye dair ilk kanun 1959 yilinda 188 sayisiyla diizenlenmistir. O tarihten
giinimiize degin Irak’ta iktidara gelen hiikiimetler tarafindan bahse konu kanuna
yeni diizenlemeler veya eklemeler yapilmistir. Aymi sekilde Kuzey Irak
cografyasinda da 1992 yilinda kurulan ilk kabineden itibaren kanuna yonelik
diizenlemeler yapilmistir. Ancak s6z konusu diizenlemeler Islam fikhinin cercevesi

disina ¢ikmamustir.

Bu calismamizda Irak’ta ahval-i sahsiye hukukundaki diizenlemeye dair 2008
yilinda tanzim edilen iki maddeyi inceleyecegiz. Bu maddeler de vacip vasiyet ve

vasiyetin kapsamina dahil olanlarla ilgili olan 91. ve 74. maddelerdir.

Vacip vasiyet¢ c¢ogunlukla vasiyetin zorunlulugunu kabul etmeyen
hukukcularin goriisleriyle celismektedir. Kuzey Kiirdistan cografyasinda yasayan
bizler Safii mezhebine bagli bir toplumuz. Safii mezhebi de vasiyetin vacip olmadigi
goriigiine sahiptir. Bu yiizden de varisler arasinda ihtilafa neden olmaktadir. Varisler
¢Ozlim i¢in nereye yoneleceklerini de bilememektedirler. Calismamizda vasiyetin
vacip olduguna dair goriisiin tercihli olduguna vurgu yapilmisc Kuzey 1rak

hiikiimetinin yaptig1 diizenlemelerin ise gergeklikten uzak oldugu belirtilmistir.

Anahtar kelimeler: Vacip vasiyet« Miras hukuku« Vasiyet« Kuzey Irak’ta vacip

vasiyet.
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ABSTRACT

There are civil lawsthat includeinheritance¢ will and other provisions
related to Islamic law in contemporary Muslim countries although these provisions
have different names. These laws are called 'family provisions' in certain states
or“civil status” as in the Iraqi example. The first law on civil status no. 188 was
enacted in 1959 in Iraq. Since that time¢« governments in power in Iraq introduced
new regulations or amendments to the abovementioned law. Similarly< amendments
were enacted to this law in Northern Iraq since the first government that came to
power in 1992. However« these amendmentswere not outside the scope of the Islamic

law.

The present study aimed to examine two articles enacted in 2008 within the
framework of civil status laws in Iraq. These are the 91st and 74th articles related to

the obligatory last will and testament and the scope of thelast will and testament.

The obligatory will contradicts with the views of jurist« who oppose the
obligatory nature of the will. We« who live in the Northern Kurdistan geography« are
a society with the Shafii sect. The Shafii sect believes that the will and testament is
not obligatory. This leads to disagreements among heirs. Heirs could not decide
where to turn to for a solution. In the present study¢ it was emphasized that the
obligatory will and testament view is preferential and it was stated that the legislation

enacted by the Northern Iraqi government were far from the reality.

Keywords: Obligatory will and testament¢ inheritance law¢ will¢ obligatory will in

Northern Iraq.
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